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There are nine errors assigned in the appellant's brief,

and while each is evidently designed to call the attention

of the Court to some particuar phase of the evidence

upon which the lower Court based its decree canceling

the patent involved in this case for the fraud of the

original entryman and the defendant Gilson, from the

view we take, this appeal and all the assignments of error

put before this Court but one question, to-wit: Is the

decree justified by the evidence and the law; in short,

is there evidence which satisfies the mind and conscience



of the Court, justifying the conclusion reached that

fraud had been committed in the acquisition of the lands

in question, in which fraud defendant herein participated.

Indeed, counsel announce in the first sentence of

their brief, under the head of "Argument," that ''the

principal contention in our argument will be that under

no view of the law is there evidence to support the de-

cree." We, therefore, while attempting to answer the

different alleged errors specified, at the same time will

try to keep in mind that broader and more comprehensive

view of the whole case and of the evidence by which the

lower Court reached, we think, a righteous conclusion in

its findings and the decree based thereon.

At the outset of our discussion we are confronted (as

the officials being charged with the duty of conducting

suits for the cancellation of patents are always con-

fronted) with the rule announced and adhered to by the

Supreme Court of the United States that

:

"When in a court of equity it is proposed to set

aside, to annul or to correct a written instrument

for fraud or mistake in the execution of the instru-

ment itself, the testimony on which this is done must

be clear, unequivocal and convincing, and it cannot

be done upon a bare preponderance of evidence which

leaves the issue in doubt . * * * but it should

be well understood that only that class of evidence

which commands respect, and that amount of it

which produces conviction, shall make such an at-



tempt successful."

Maxwell Land Grant Case, 121 ( U. S.) 325.

As counsel for tlie Government approached the prose-

cution of this litigation with full cogTiizance of this rule

and a just appreciation of the high degree of proof

required in such cases, and as the lower Court upon the

evidence produced confirmed our contentions there made

to the effect that such evidence fulfills and satisfies the

strict requirements of this well-recognized rule, so here

in this tribunal it is with the same feeling of confidence

in the clear, convincing and unequivocal character of the

evidence contained in the record, that we are content to

submit the case to be judged by the same criterion.

Inasmuch, therefore, as we concede that the allega-

tions of the bill call for that high degree of proof re-

quired by this rule, and as we have established this rule

for our own guidance, it would seem that no serious

contention would exist between counsel as to the law gov-

erning cases of this character, the only question now

being, do the facts established sustain the contentions of

the Government that the lands in question were acquired

through fraud to which the defendant Gilson was a party.

It would seem from the argument of appellant, how-

ever, that they misconceive the true meaning of this rule.

Their contention, it seems, would require the Government

in a case of this character to show fraud by direct and

positive proof, and that the Lower Court erred in finding

that fraud existed upon facts and circumstantial evi-



dence from wliicli the main conclusion was inferred.

Counsel has ignored the repeatedly affirmed doctrine of

the courts with respect to the character of evidence re-

quired to establish fraud, to the effect that by its very

nature fraud can seldom be established by direct and

positive proof, and in the very nature of things resort

must be had to such extrinsic facts and circumstances

connected with the transaction, from which fraud is in-

ferred—circumstantial evidence alone, it has been held,

being sufficient to support a finding of fraud in any case

where such evidence reasonably satisfies the mind of the

Court or jury, whether the controversy is at law or in

equity.

''As well in equity as at law, fraud is not abso-

lutely presumed, but must be proved. Yet, while

in either forum the proof may be circumstantial, in

equity an inference of fraud sometimes conclusive

may be drawn upon the proof of facts less potent or

less direct than would be deemed sufficient at law for

that purpose."

See:

Rea vs. Missouri, 17 Wall. 532.

Hinckley vs. Henderson, 5 McClaine (U. S. 170.

16 Cyc, p. 84.

14 Am. (& E. Ency. Law, 2nd Ed., p. 200.

It is useless to multiply authorities upon a rule so

universally recognized, and while the record discloses

direct and positive evidence of fraud in this case, still,



the Government must necessarily rely in urging the

Court to the conclusion contended for, upon each fact

and circumstance disclosed in the history of the at-

tempted acquisition of these lands by the defendant and

his vendor, from the inception of the alleged unlawful

combination down to the time when we find Gilson

claiming to be the owner in fee by virtue of the war-

ranty deed delivered to him by the entryman shortly

before the United states had parted with its title. It

would seem that counsel's brief segregates here and

there isolated points or parts of the evidence and cites

authorities bearing upon some particular phase of the

case, and by applying abstract principles of law to such

parts of the evidence, would seek to overthrow by such

method the convincing weight and force of the entire

body of the evidence produced. But we think a care-

ful examination of the whole record will obviate any

necessity of indulging in inferences, much less presump-

tions, of fraud in order to sustain the findings of the

lower Court.

The records of the Land Office and of the County

of Yakima pertaining to the tract of land in question,

disclose the following proceedings: That Daniel

Landis made the usual homestead entry and in the state-

ments and affidavits in connection therewith upon his

final proof testified that he was seventy-four years old,

had never been absent more than two or three days

at any one time prior to his final proof, had cultivated

about three acres of the land for three seasons, had



not conveyed or mortgaged any part of the land, had

made actual settlement on, cultivated and resided there-

on, and that no part of the land had been alienated.

At the time of his entry he made affidavit that he en-

tered the land in good faith for the purpose of actual

settlement and cultivation and not for the benefit of any

other person or corporation; that he had faithfully and

honestly complied with the law and that he was not

acting as the agent for any person in making said entry,

nor in collusion with any person in so doing, or to give

them the benefit of the land or any part thereof; that

he did not enter the land for the purpose of specula-

tion, but to obtain a home for himself, and that he had

not directly or indirectly made, and that he would not

make, any agreement or contract with any person by

which the title he might acquire would inure in whole

or in part to any person except himself. On November

21st, 1902, said Landis made his final proof as afore-

said and was given a register's certificate entitling him

to patent. On the same day that the final proof was

made a mortgage was executed by him to the defendant,

Silas A. Gilson, which mortgage was recorded on the

same day in Book Z of Mortgages at page 50 in the

offices of the Auditor of Yakima County. On July

13, 1903, said Landis, by warranty deed, conveyed the

land to the defendant, Silas A. Gilson. Thereafter and

on July 21, 1903, a patent was issued by the Government

to Landis in accordance with the register's certificate.



THE TESTIMONY.

While it may seem anomalous in the presentation of

cases, we deem it profitable to present first the testi-

mony of the defendant Gilson, who offered himself as

a witness in his own behalf, and by weighing his tes-

timony in connection with the positive and unimpeached

testimony of the witnesses produced on behalf of com-

plainant, endeavor to ascertain whether the lower Court

could have reached any other rational conclusion than

was reached, and whether Daniel Landis in good faith

entered the lands in question with the intent contem-

plated by the homestead laws, or whether he was pro-

cured and induced by the defendant Gilson to exercise

his homestead right for the use and benefit of the said

Gilson in fraud of the complainant.

Our reference to defendant Gilson 's testimony is of

course confined to his admissions elicited reluctantly

from him up his cross examination (Record, 122-149),

although among the first interrogatories propounded

and answered by him on his direct examination there

is a palpable effort to mislead (Record, 117) when the

meaning was attempted to be conveyed by him that he

did not know what the witnesses for Landis testified to

on final proof, as will appear from the following

:
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Q. Did you ever know what he or his witnesses,

either of them, testified to on final proof?

. A. No, not at that time I didn't.

Q. Did von know it at any time prior to the time

yon took a deed to this land,—when did you first

know it?

A. Well, the proof papers, I didn't know—I never

saw the papers that I remember of until some of

you sent a letter to Washington and got final proof

papers and got them sent back.

Q. That was after this action was commenced?

A. Just during the last few months.

Q. And did you, prior to that time, have any

knowledge of what they testified to when he made

the final proof? * * *

A. No, not exactly.

Q. Well, did you have any knowledge of it ?

A. Well, I believe I talked to some of the parties

that was going to be witnesses in the case in making

proof. I talked with them to find out if the proof

would be all right or not, and they could testify

enough to make substantial proof of it.

Q. Well, now, did you know what improvements

were on the land at the time you talked with these

parties ?

A. Yes, sir.

We think this testimony given by the defendant on

his direct examination clearly refutes the contention of

counsel that the record fails to show any knowledge on



the part of the defendant Gilson of any false testimony

given upon final proof, and it would also seem to con-

nect Gilson directly with the fraud by his admission

that at that time he knew what improvements were upon

the land and he ''talked with the witnesses to find out

if the proof would be all right or not and they could

testify enough to make substantial proof of it,"

Upon his cross examination, however, he was made

to admit that he had first met Landis but a few days

before taking him to the land in question (122) ; Landis

was doing odd jobs around North Yakima (123) ; Gilson

had inquired for some person who would take up land

in that vicinity (123) ; he took the old man to the land

(125) the land adjoined the land of the defendant Gilson;

Gilson had exhausted his homestead right (131) ; Landis

was aged and decrepit and had no money; Gilson ad-

vanced him all the money required for the purpose of

entering the land and making final proof (125) ; Gilson

negotiated the purchase of the relinquishment from a

former holder and paid for it (163) ; from the time of

entry Landis was working for Gilson, whose house was

but a quarter of a mile from the claim in question, and

who was not paying him anything for his labor (128)

;

he furnished him with the necessities of life, groceries,

etc., advanced him money for his requirements from

time to time without security for its repayment ; did not

remember how much money was advanced; no records

were kept (126) ; at the time of final proof paid Landis

the sum of $400.00 (128), $300.00 of which was required
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to purchase the land. Gilson advanced money for all

purposes from the cost of relinquishment to final proof,

including application fee; accompanied Landis to the

Land Office, arranged to get the final proof, and talked

with the witnesses as to what their testimony would be

upon final proof (117) ; that there was no understanding

about Landis paying him any money back until a short

time before final proof (129) ; Gilson plowed and sowed

this land; he took the crop. There was an old shack of

a house already on the place (134) ; defendant refused

to definitely disclose the character of the relation exist-

ing, or the amount of work done by Landis (138-40).

There was no stock for farming or tools on this alleged

homestead, except the grub roes ; the shack or shed of

a house was already partially furnished when Landis

moved on, and that Gilson bought some of the cooking

utensils (42-44) ; that all the defendant wanted of Landis

was the looking after a pasture fence (147), and that

Landis got nothing for his labor except by Gilson fetch-

ing his provisions to him on his homestead (148) ; that

defendant supplied groceries and clothes used by Landis

while he was holding down his entr^^ (152).

Notwithstanding all of the foregoing information,

elicited from the defendant himself as to his relation

with this old man, and his claim that there was no agree-

ment or understanding that he was to get this land, on

the same day that the final proof was made he procured

a mortgage covering the land from Landis and immedi-

ately took jjossession of the premises, and thereafter as
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heretofore set forth procured a deed before the issuance

of patent. This rehearsal by the defendant himself, re-

luctantly made in the course of his cross examination,

must show that he was prompted by other motives than

a philanthropic concern for this aged entryman. He

directed and controlled, and was cognizant of every step

taken by Landis in the entire proceedings. This tract

was the particular object of his desire, being located ad-

jacent to his home. He had received what he had bar-

gained for. Such unseemly solicitude for a stranger as

Landis was, is not consistent with Gilson's claim that

there was no understanding or agreement that he was

to get this land. This inconsistency seems the more

apparent when it is considered that this solicitude for

the old man ceased when Gilson secured possession of

the land, and the testimony indicates that Landis was

allowed to shift for himself after having received $100,00

over and above the money paid to the Land Office.

(Record, 70; also 128.)

We have detailed in advance these material admis-

sions of defendant made against his own interest in

order that the evidence of the complainant's witnesses,

which standing alone shows a clear and convincing case

of fraud, might be amplified and explained, and that the

fraud alleged might be rendered more apparent in the

light of these attempted explanations. A brief reference

to the testimony of some of complainant's witnesses will

suffice, we think, to supply anything that might be lacking
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to carry conviction that the frauds alleged were per-

petrated.

C. A. Bryant, a witness for complainant, testified that

he was familiar with the land in question prior to Novem-

ber 21, 1902 ; the only thing there in the way of improve-

ments i^rior to November 21, 1902, was the grubbing of

sage biaish off between five and eight acres and a shack

about 12 ft. X 16 ft.; that was the only building there

or improvements of any kind ; no fence, no well, nothing

that would be an improvement from a farming stand-

point (Record, page 39) ; no farming implements, wagons

or tools (page 40). This witness testified as follows

concerning defendant Gilson's relations with Landis

(Record, page 61)

:

Q. Now, in answer you say that Mr. Gilson said

that it was Mr. Landis and he could not (referring

to the fact that Gilson could not sell the land), that

he owned the building and was going to get the land!

A. That is what he told me.

Q. What do you mean by that, that Mr. Gilson

owned the building and Mr. Landis the land?

A. Mr. Gilson owned the building and Landis the

land and had agreed to sell it to Mr. Gilson.

Q. That is the conversation you testified to as

having had with Mr. Gilson in March, 1902?

A. Yes, sir.

This witness further testified positively that there was

no crop of any kind upon this land prior to the spring
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of 1902; none of the land had been broken up to that

time (Record, 45-6), and this is corroborated by other

"witnesses, who testified that the land was only put in

wheat one season and that before proving up, the final

proof having been made late in November, 1902.

Fred Seymore, another witness introduced by the com-

plainant, who had lived in the vicinity for eight years,

was over this land a number of times (Record, 47) in

1901, and testified that there was nothing around the

house upon this claim in the shape of tools, improve-

ments or anything that indicated that anyone resided

there except grubbing (page 48), no fences, no well, no

cattle, and no indication that anyone was living in the

shack. He testified that if anyone was living there all

the time he certainly would have known it (page 48).

This witness testified that Gilson and Landis both

came and requested him to serve as a witness in making

final proof before the Land Office, but on learning that

the plowing had not been done at that time in 1902, he

refused to act as a witness (page 50). In regard to

statements made by Gilson, he testified as follows:

Q. Did Mr. Gilson at that time say anything about

he was going to get the place!

A. What he said, he was furnishing Landis

money, and told in the neighborhood all about what

it would cost him, and said he was giving Landis

$100.00 and was getting the property. (Page 49.)

At page 50 we find the following

:
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Q. Get what?

A. Get the place, the ranch.

Q. Landis said this 1

A. No, Gilson.

Q. At that time that was in Landis' presence?

A. Landis was there.

I, S. Brooks, a witness for complainant, lived in that

vicinity for fourteen years, was familiar with the land

in controversy, acquainted with the parties in this suit,

testified that Landis had lived with him one winter before

he proved up on the land (Record, 52). This must have

occurred after Landis had been procured Gilson to settle

upon the land involved, as prior to 1899, Landis had not

visited the localitj" and left there after parting with his

homestead rights in 1902. Describing the building upon

this land, he said it was an old building, an old shed roof

small house, a one slanted roof (Record, 53). This shack

had been on the place sometimes before Landis went

there (53).

D. T. Myers, a witness for complainant, lived in that

vicinity the better part of six years, was familiar with

the land described, was first over the tract in 1897 and

between that time and November 21, 1902, had crossed the

land. He testified that he noticed the land was in a prac-

tically raw state ; noticed that some sage brush had been

grubbed around the shack (page 56) ; saw no tools or

farming equipment of any kind, no evidence of plowing

or cultivation, nothing to indicate that the claim was

occupied (57). This witness detailed a conversation had
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with the entryman Landis which conclusively established

the i^roposition that he had not entered the land in good

faith to acquire a homestead for himself, and that Gilson

had knowledge of the fraudulent intent.

Q. Did you ever have a conversation with him in

which he said anything to you about getting or having

taken up that land for Mr. Gilson I

A. I did.

Q. Now relate that conversation, what if any-

thing, j\[r, Landis said to you, where it was and about

when it was. * * *

A. He told me he had filed a homestead right for

Mr. Gilson, that Mr. Gilson would have to give him

$100.00 for doing this for his trouble. He also told

me after he had proved up that he had got his $100.00

from Mr. Gilson. He told me that several times

afterwards, two or three different times after he

proved up, that he had got the $100.00 out of Gilson

for filing the homestead right. (Record, 63-4.)

This witness testified (Record, 57) that at one time

he had charged Gilson with having procured this land

fraudulently, that the defendant at that time said nothing

but walked away. (Record, 57-65.) This witness on

cross-examination, in response to defendant's counsel,

testified at page 67 :

A. Well, I talked with him (Landis) on several

different occasions about it, several times, that is, and

he told me about the same thing all the time, you
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know. I told Mm, "If you are getting shed of your

homestead right you ought to get more money out

of it," and he says, "I am an old man and haven't

got long to live and if I get a few dollars out of it,

it will be that much."

This witness testified that he met Landis after he had

made final proof in North Yakima and remarked to him

:

"You are looking pretty good today," and he answered,

"Yes, I just got my money out of Gilson," that "Mr.

Gilson had paid him his money, given him the money"

(page 68). It should be remembered that this witness

met Landis at Mr. Brooks' house (67) and he testified

that he did not know where Landis was living but thought

he stayed at Brooks' house most of the time (page 69).

On further examination by counsel for complainant, Mr.

Myers testified at page 70 of Eecord

:

Q. In answer to Mr. Luse's question you said Mr.

Landis said "I got the $100.00 from Mr. Gilson."

Mr. Luse asks you if that is all he said, that he "just

got $100.00 from Mr. Gilson"?

A. For the land, for his homestead right.

Q. Did he say why he got the $100.00 from Mr.

Gilson?

A. It was for his homestead right that he got it.

Q. What, if anything, did he say about having

had an understanding, previous understanding, at

the time he filed on that land that he would take it

up for Mr. Gilson?
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A. He told me Mr. Gilson had got him to file on

the land.

R. A. Grant, a witness for complainant, testified to con-

versations had with Landis in which he received the

impression that the two men had an arrangement to take

up this land, but the witness was not positive and could

not remember the details of the conversations (page 74).

Jos. H. Lancaster, a witness for complainant, who had

prior to the taking up of this land in question lived upon

a claim in that locality, testified to a conversation had

with the defendant Gilson concerning the proposition of

Gilson to buy the claim then occupied by him, this claim

adjoining the one entered by Landis. Witness said that

in that conversation Gilson wanted to buy his place and

made him an offer of either $150.00 or $250.00 and had

stated that he would furnish the money to prove up and

give him $150,00 or $200.00, he was not positive which;

that Gilson would do the same with him that he had with

Landis (Record, 79) ; that he had stated to Gilson at the

time that he had no security to give him to furnish

money to prove up on, and that Gilson answered that he

would do the same with him that he had with Mr. Landis

;

that the homestead law was that every man who had a

homestead could mortgage his place to prove up on it

(page 80).

The witness Lancaster further described the character

of the improvements upon this claim in practically the

same manner as the other witnesses referred to, that

the value of the building would not exceed $25.00 or
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$30.00, tliat there was no cultivation or preparation of

the land for cultivation, no fence or well, or indication

that anyone was living upon the place at the time he lived

in the vicinity prior to 1903 (Record, 82).

AYe have but briefly referred to what we regard as

some of the salient points in the evidence on behalf of

complainant; we respectfully invite the Court's examina-

tion of the Record for the fuller exposition of the points

indicated. Upon the trial of the issues of this case the

defendant was unable to produce any credible testimony

to substantiate his claim of good faith in the entry and

taking ujd of these lands. The only witnesses called were

one W. C. Fayenne, J. W. Sheets and Vincent (or

Wenzel) Maywold.

Fayenne testified (pages 154-5) that there was wheat

on this land the first time he was through it, and that

was prior to final proof, and that quite a bit of sage

brush had been cleared. This is the extent of the evidence

offered by him on his direct examination, but it developed

on cross-examination that at the time Landis was occu-

pying this alleged homestead witness was living in the

city of North Yakima and that Landis' claim was about

eight miles from his home at that time. He had been

through the place about three times, and the unreliability

of his testimony is shown by his statement that Landis'

claim was fenced, which was itself clearly a mistake.

J. W. Sheets was simply called to say that he was one

of the witnesses for Landis upon his final proof before

the Land Office, and that before the Land Office he had
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stated what the improvements and the value of them were,

to the best of his knowledge and belief AT THAT TIME

(page 158).

The only other witness produced was Maywold, one

of the witnesses used by Landis before the Land Office

in making his final proof, who was again produced by

the defendant in this case as a witness and who testified

on the hearing that he did not even remember of being

a witness for Landis. (Record, page 160.) These wit-

nesses, with the defendant himself, was all the evidence

offered by defendant on this trial to establish the bona

fides of the transaction involved, and we think the

material issue which they were called upon to answer

was not only left more obscure by the manner in which

they testified, but bad faith was unquestionably shown

by what they failed to testify to.

See:

Hafer vs. Gladden, 75 Ga. 532.

Baldwin vs. Whitcomb, 71 Mo. 651.

Heath vs. Waters, 40 Mich. 459.

14 Am. (& E. Ency. Law, 194.

Counsel in their brief assume the false position that

because these same witnesses had made formal statements

at the time of the final proof before the Land Office upon

the blank forms provided for that purpose, and because

of the fact that complainant introduced the records of

the Land Office containing their testimony as exhibits in

this case, therefore the testimony there given ought to

be weighed and considered by this Court for all purposes,
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and they rely upon it as testimony for the defendant

upon the issues made by the pleadings in this record.

Counsel cannot, we think, expect such a contention to

receive serious consideration by the Court, and no doubt

have advanced this novel suggestion simply to excuse the

utter failure of these witnesses to even confirm the truth

of statements made by them in the final proof before

the Land Office.

In the hearing of this case before the examiner these

witnesses were asked nothing about the facts or their

knowledge of Landis' residence upon and cultivation of

the land in question, but in an evasive and guarded

manner the witness Sheets was asked if what he said in

the final proof statement was upon his best knowledge

and belief AT THAT TIME. The defense being con-

fronted on the hearing with the allegations of complain-

ant and the witnesses produced who swore to circum-

stances and facts charging fraud in the acquisition of

this land, and being before the Court to disprove these

allegations and explain these facts and circumstances if

he could, ought to have at least made some effort to have

these witnesses confirm their former alleged statements

if the}^ were true.

In the formal proof made before the Land Office Sheets

had testified that Landis was never absent from the land

except a few days at a time and that he had cultivated

the land for ''three seasons," but on this trial (Record,

158) he failed to even confirm these statements as the

truth, and the inference seems unavoidable from the
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guarded manner in which he gave his answer that he

knew his Land Office statement was false and he would

not take chances of reviving the statute of limitations

which had run against the false statement made in 1902,

by reaffirming under oath in 1908 as a fact, what the

record showed he had theretofore stated. His testimony

on this hearing, however, is confined to
'

' improvements, '

'

—a house, plowing and a fence, and he was not even asked

as to whether or not Landis had ever lived upon the place

at any time.

Yet counsel would adopt and appropriate to support

the defendant's case, statements made by these witnesses

before the Land Office—testimoney given ex parte six

years before in routine of Land Office business upon the

blank forms furnished, and at a time when there were

no charges of fraud made, no counsel to cross-examine

the witnesses produced, nothing to even put the Govern-

ment upon inquiry as to any irregularity in the proceed-

ings, and no witnesses called except those procured and

produced at the solicitation of Gilson and Landis. We
think we need not remind counsel that it is upon this

fabricated final proof that the Government has partly

predicated the allegations of fraud, and it was incum-

bent, we think, upon the defendant in producing these

same witnesses, to have had them disclose such material

facts concerning the transaction as might be assumed

were within their peculiar knowledge by reason of their

former statements.
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Counsel argue that in order to show that Gilson knew

of the fraud alleged, it must be shown that he knew what

Landis' statements were on his final proof. Counsel's

contention is that this point is without evidence because

it is not shown that Gilson actually saw and heard the

proof presented in support of Landis' claim. But we

do not think a court of equity is restricted in its investi-

gations upon a charge of fraud to such proof in order

to show knowledge of what was done by Landis at the

Land Office. Having accompanied Landis to the Land

Office, furnishing the money for all purposes, ascertain-

ing in advance what the witnesses would testify to in

making final proof, it would be a reflection upon the in-

telligence of any ordinary man to say that he was ignor-

ant of what that Land Office proof was to be.

But in addition to this, Gilson 's knowledge of what

Landis' false statements were, is made to appear more

conclusively from the fact that on the same day that

this proof was made he was taking a mortgage upon

the land. It was his especial concern to know then and

there before taking this mortgage "that the proof was

all right or not." Li fact paragraph 2 of the first

affirmative defense of the answer, which was signed and

sworn to by the defendant Gilson, sets forth the following

(Record, 301-1):

'

' The said Daniel Landis being as aforesaid justly

indebted in said sum to said defendant, and being

actually seized and possessed of said land and claim-

ing to own the same in fee, and the records of the
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said local and general Land Office of the United

States showing as aforesaid that said Daniel Landis

had made final proof aforesaid entitling him to said

land and to a patent therefor, and the said records

being as aforesaid complete and regular and all of

the proceedings necessary to be had and taken by

the said Landis entitling him to said patent upon the

payment of said $300.00 purchase price, said defend-

ant loaned said Landis said $300.00; * * * and

said Landis executed to the defendant to secure the

said indebtedness his mortgage upon the said land,

being the mortgage referred to in the bill of com-

plaint herein, together with his note in said amount

given; and by said mortgage the said Landis cove-

nanted with the said defendant that he was actually

seized of said lands and the owner thereof, free from

all claims and incumbrances, and said defendant

loaned the said $300.00 IN EELIANCE UPON
SAID PROCEEDINGS IN SAID LAND OFFICE."

This sworn statement made by defendant that his

mortgage was taken *'in reliance upon the proceedings

of the Land Office" is strangely at variance with the

contention now made that it does not appear that Gilson

had any knowledge of what Landis had sworn to in

making his final proof. He knew these statements were

false, living as he did within a quarter of a mile from

Landis ' house, and knowing that there was no plowing or

cultivation prior to the fall of 1902, knowing every step

taken by Landis from his entry up to his final proof,



24

he must have known that the register's certificate was

issued upon false testimony; but nevertheless he pro-

ceeded to take the mortgage and later a deed, instead of

repudiating a transaction so palpably tainted with fraud.

"We therefore submit that these observations dispose of

counsel's contentions that Landis' false statements were

unknown to Gilson, or that the record fails in any way

to show that Landis had agreed to file upon this land

for Gilson, or that the defendant, Gilson, was an inno-

cent purchaser for value. This would seem also to dis-

pose of the first three assignments of error specified in

appellant's brief.

THE LAW.

Counsel's principal contention upon the law applic-

able to the case is that inasmuch as Landis proved up

under Sec. 2301, Revised Statutes, which gives a home-

steader the right to commute his entry after fourteen

months' residence, settlement and cultivation of the

same, any false statements contained in the final proof

would be immaterial upon this trial unless they

related strictly to residence, settlement and cultiva-

tion. It is contended that even though Landis

and Gilson might have had an agreement after

the original entry and before the final proof

that Gilson was getting the land, that upon Landis'

commuting his entry instead of residing thereon the full

five years, such an agreement became valid and binding.



25

The cases of Adams vs. Cliurcli (193 U. S. 510) and

Williamson vs. United States (207 U. S. 425) are relied

upon to sustain this view.

If the Government in this case was solely relying upon

false statements made at the final proof, the cases cited

might be regarded as authority. As heretofore stated,

however, the Government has not sought to rely upon

the false statements in the final proof alone to establish

fraud, but the proof relates back before the time of the

original entry. It is well to keep in mind the issues pre-

sented by the pleadings. Par. 13 of the bill of complaint

sets forth the following (Record, page 9)

:

13. That the said defendant, Silas A. Gilson,

now and at all times since the 13tli day of November,

1899, claims to be the owner and entitled to the

possession of said lands and premises, but that at

the time of the entry of said Landis on said Novem-

ber 13th, 1899, and at the time of his final proof and

when said patent was issued, the said Silas A. Gilson

knew of the false and fraudulent acts of said Landis

hereinbefore stated, and each and every one of them,

and knew that said original application to enter said

entry, and each and every thing done by the said

Landis, was done for the purpose of securing said

lands and premises from the complainant through

false and fraudulent measure and acts, and at all of

said times knew that each and every act of the said

Landis, and others in his behalf, which have hereto-

fore been alleged, were false and fraudulent, and
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during all of said times the said Silas A. Gilson

assisted and connived with said Landis to the end

that the complainant should be defrauded of said

lands and premises * * *."

Clearly, therefore, the cases cited are distinguishable

from the case at bar and do not militate against com-

plainant's theory here that the transaction was fraudu-

lent in its inception. In the case of Adams vs. Church

(193 U. S., p. 516), which was a case growing out of

the Timber Culture Act, the Court said:

If the entryman has complied with the statute

and made the entry in good faith, in accordance

with the terms of the law and the oath required of

him before making entry, and has done nothing in-

consistent with the terms of the law, we find nothing

in the fact that during his term of occupancy he

agreed to convey an interest, to be conveyed after

patent issued, which will defeat his claim and for-

feit the right acquired.

The case of Williamson vs. United States, supra,

which, however, was a case based upon the Timber and

Stone Act, followed the rule in the case of Adams vs.

Church and based the decision upon the sole ground

that the final proof before the Land Office under that

Act did not require affidavits of nonalienation, and that

alienation after entry in good faith could not be de-

nounced as unlawful.
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Counsel then proceeds to argue from the rule an-

nounced in these cases under a different statute, that

the same applies in the case of a homestead entry

where the entryman commuted under Sec. 2301, and

that even though Landis might have made a false affidavit

of non-alienation the same ought not be considered here

for the reason that the only proof contemplated on

commuting is fourteen months ' residence, settlement and

cultivation of the land prior to final proof. Irrespective

of the position we have assumed that the circumstances

connected with the taking of this final proof constitute

but one part of the evidence relied upon by complainant,

which taken together with all the other facts and cir-

cumstances establish the fraud alleged, we do not wish

to be understood as subscribing to the construction of

the requirements of Sec. 2301 contended for, and cer-

tainly the Williamson case and the case of Adams vs.

Church do not support that when applied to the facts in

this case.

The Timber and Stone Act of June 3rd, 1878 (20 Stat.

89), under which the Williamson case was decided, spe-

cifically provides for the manner of making final proof.

It is one statute, the second section setting forth the

requirements upon entering the land under the Act, and

the third section prescribing the proof to be presented

when the certificate is claimed. Under that Act the

claimant is not even required to make an additional

affidavit at the time of final proof but it is provided

that he shall furnish satisfactory evidence, first, that
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the notice lias been duly published as required, second,

that the land is of the character contemplated in the

Act. In this case, however, it seems to us that Sec.

2301 must be construed in the light of the intent and

spirit of the homestead law and that to give it the

meaning contended for by counsel would thwart its

evident purpose. Section 2301 provides that:

Nothing in this chapter shall be so construed as

to prevent any person who shall hereafter avail

himself of the benefits of Section 2289 from pajdng

the minimum price for the quantity of land so

entered at any time after the expiration of fourteen

months from the date of such entry and obtaining

the patent therefor upon making proof of settle-

ment and of residence and of cultivation for such

period of fourteen months.

Sec. 2289, Revised Statutes, means the homestead

law. Among the benefits which the commuter has

availed himself of are the manner of entering the lands

under Sec. 2290, filing his original papers, and proving

up under Sec. 2291, except that fourteen months is sub-

stituted in the place of five years in the latter section,

and by complying with the requirements of said home-

stead law, obtaining the benefits of which he intended

to avail himself when entering the land.

It would seem to us that Sec. 2289-90-91 and Sec. 2301

of the Revised Statutes are in pari materia, relating

to the same subject, being part of the same legislative
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purpose. As was said by Justice Eoss iu the case of

the United States vs. Moore, citing Sutherland on Statu-

tory Construction (161 Fed. 519)

:

All consistent statutes which can stand together,

though enacted at different dates, relating to the

same subject, and hence properly called statutes in

pari materia, are treated perspectively, and con-

strued together, as though they constituted one act.

This is true whether the acts relating to the same

subject were passed at different dates separated by

long or short intervals, in the same session or on

the same day. They are all to be compared, har-

monized, if possible, and if not susceptible to a

construction which will make all of their provisions

harmonious, they are made to appear together, so

far as possible, consistent with the evident intent

of the legislative enactment.

In citing Endlich on Interpretation of the Statutes,

Sec. 43, page 519, he said:

"Where there are earlier acts relating to the

same subject, the survey must extend to them; for

all are for the purposes of construction, considered

as forming one homogeneous and consistent body

of law, and each of them may explain and elucidate

every other part of the common system to which it

belongs.

Whether or not our observations on this point are

concurred in by the Court, the fact stands out con-
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spicuously that false statements were made on final

proof even upon the questions of residence, settlement

and cultivation, as shown by the testimony of all the

complainant's witnesses and by the admission of the

defendant himself, who testified that there was no plow-

ing done as late as the fall of 1902 (Record, pages 133-4.

See also testimony of Seymore, Record, page 50).

We submit that all the other points advanced by

counsel in the brief bear upon the weight and admissi-

bility of particular parts of evidence in the case and

the cases cited when the principles were applied to the

cases under consideration might have been in point.

Most of the cases cited relate to instances in which a

certain class of evidence was relied upon alone to over-

come the force of a written instrument. This is true

of the case cited in re. Callenberg (105 Fed. 233), relat-

ing to the testimony of admissions, and what the Court

there held was that:

Proof of admissions of a party alone was not

sufficient to prove the matter charged when it was

denied by the party and where all the circumstances

of the case tended to corroborate the defendant

rather than the complainant.

If the circumstances in this case tended to corroborate

Mr. Gilson this authority might have some bearing upon

the testimony regarding the admissions, but only to that

extent. Neither are the cases, Col. Coal Co. vs. United

State (123 U. S. 307) and United States vs. Stinson
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(197 U. S. 200) in point, as in those eases the patents

were upheld upon the ground that the property had

passed into the hands of innocent purchasers for value

without notice. These authorities might be urged as

objections to the admissibility of certain classes of evi-

dence, but the evidence is in the record and all tends

to form a chain of damaging facts and circumstances

showing the fraudulent dealings of Landis and Gilson

in respect to the land in controversy.

See:

Glaspie vs. Keator, 56 Fed. 203.

Castle vs. Bullard, 23 H. 0. W. U. S. 172, 187.

Beardsley vs. Duntley, 69 N. Y. 577, 581.

So far as the admissions of Landis are concerned, this

is the best proof of which a case of this character is

susceptible. He stood in such a relation to the defendant

at the time they were made as to make the admissions

and declarations a relevant and material part of the

inquiry as to the motives and intentions of the defendant.

They are a part of the res gestae.

Bowen vs. Chase, 98 U. S. 254.

Baker vs. Humphrey, 101 U. S. 494-99.

Henderson vs. Wanamaker, 79 Fed. 736.

It seems, however, that counsel would adopt

as true the statements made by Landis in his

final proof which all the other evidence in

the case shows to be false. We think that by

adopting this false testimony they destroy its effect

because, having shown it to be false in the statement
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that the land had been cultivated three seasons and in

other respects, the Court cannot import verity to any

other part of it, as it should come under the maxim:

folsus in wio, falsiis in omnibus.

The facts in the case of the United States vs. Budd

(144 U. S., page 162) are not at all analagous to tlie

case at bar, for in that case Justice Brewer distinctily

found

:

That there is no direct testimony that Budd made

any agreement with Montgomery, or even that they

ever met, or either knew of the existence of the

other, until after Budd had fully paid for the land.

No witness ever knew or heard of any agreement.

And later in the same opinion the same Justice said:

Nor is this a case in which one particular tract

was the special object of desire, and in which, there-

fore, it might be presumed that many things would

be risked in order to obtain it.

In that case the only testimony on behalf of the Gov-

ernment upon which it was relied to cancel the patents,

related to other transactions beside the one under con-

sideration, and the Court held that because a party has

done wrong at one time in one transaction was not suf-

ficient proof that he had done wrong in the transaction

involved in the case.

We therefore, from the foregoing presentation, submit

that the evidence clearly and convincingly shows a pur-

pose on the part of the defendant, who had exhausted



33

his own homestead right, to procure another to exercise

his right in obtaining a tract of land which was peculiarly

valuable to the defendant, in obvious contravention of

the policy, spirit and purpose of the public land laws

of the United States. As was said by the learned

Justice below in his memorandum opinion, referring to

Sec. 2301:

This statute is to be construed in harmony with

the policy of the Public Land Laws, allowing actual

settlers, in good faith, the privilege of acquiring

land in limited quantities for actual cultivation and

use. Manifestly it is contemplated that a bona fide

settler will, during a period of fourteen months,

make much progress in the improvement of his claim

as would tend to make it habitable and productive.

A man, old and infirm, as the evidence shows Landis

to have been, could not be expected to do as much

as one younger and stronger, and nonproductive sage

brush land could not be tilled profitably without

irrigation, but after due allowance for the conditions

shown to exist, the conclusion is unavoidable that

Landis made only a pretense of settlement. * * *

The defendant Gilson was cognizant of every detail

of the transaction at the different stages from the

inception to the issuance of the patent, and, indeed,

has instigated and directed the proceedings at every

step, therefore he cannot claim to be a bona fide

purchaser from Landis.
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"We therefore respectfully submit that the judgment

should be affirmed.

JOSEPH B. LIXDSLEY,

United States Attorney.

CHARLES A. MacMH^LAN,

y^ Assistant United States Attorney.


